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DIGESTS OF RECENT OPINIONS 





4XES — Succession — Charit- 
able bequests Exempt from — 
pequests partly Charitable and 


partly Non-Charitable not Ex- 
empt. 

ww Jersey Supreme Court. 

se Ministers and Missionaries 
Benefits Board of the Northern 
Baptist Convention, Pros., Vv. 


State Tax Comm., Deft. 
1937. 





» certiorari. Writ dismissed. 
rosecutor, H. Theodore Sorg. 
David T. Wilentz, 


William A 


fendant 
Attorney General, 
X f Counsel. 


sre is, Should the tax 


ner have imposed a suc- 








x of 8% as an unclassified 
tor of 5% as a charitable gift? 
be testatrix bequeathed her res- 
sary es.ate to the prosecutor and 

1t the income be used 


for the 
f her relatives and af- 


maintenance 


rpose has been accomp- 


shed the balance for the use of 
rosecutor. 

The prosecutor claims to be a 

mritable institution and that this 


The 
f Baptist 
misters and also provides endow 


a CE table gift. 


prosecu- 


es the lives o 


he ot 


form 
ual to one-half of the 


sters as reach the age of 
e contributed to the 


B rate of 614 of their 
ar y mes fro the 

me of a fund created by contrib- 
a gifts 


Held: Writ dismissed 


rative scheme of the 
is not charitable or ben- 
ment The scheme is 1-3 char- 
2-3 contractual. This 


4 ilify the prosecutor as 
or benevolent organ- 


-gal sense. The mix- 
st of charitable with 
uses makes the 


charitable 
of 


» the prosecutor becomes trustee 


the terms the 


€ income Or 


a portion 


oh 
cf 
° 
ms, 
fo 
a) 


ne pene 


‘ 
t 

~ 
» 
Q. 


yr benevolent, for 
ses, in providing by w 
latives by blood or 
interests were 
from 


apart 


charitable, the tax 


iodified, but in view of 

e Con n on the first branch 
: the writ will be dis- 
Se th costs. 
RECLOSURE — Lowenstein 
(ase Rule Followed. 
ancery of New Jersey. 

inion Trust Co. v. Past- 





reclose. Sale confirmed. 
ainant, Hood, Lafferty & 








ant, Aaron Marder. 

es 
“cree was rendered in this 
am suit in the sum of 
‘5.01. On execution the 


‘3 were sold for $125,000. 
tions to confirmation of the 
Were filed togethed with a pet- 
Bfor resale or for a credit of 
ftir market value which is as-— 








serted to be $287,000. The defend- 
ant relies on the cases of Federal 
Title & Mortgage Guaranty Co. v. 
Lowenstein, 113 E. 200, Young v. 
Weber, 117 E, 242. The complain- 
ant has filed a brief attacking the 
soundness of these cases. 
Held: 
The Lowenstein Case is the law 
continues so to 
Counsel for complainant cites 
a Wisconsin case which holds that 
which brought 
in the Lowen- 
longer’ exists. 
in Wisconsin 
cannot judge and 
still exists in New Jer- 


Sale confirmed. 


this court and 


the emergency 
the decision 


Case 


about 


in 


no 


Whether that 


ourt 
whether it 


so 


iS 


tnls C 


sey may be a subject of proof. At 
y rate the question cannot be 
termined on a mere assertion by 
ounsel 
But the defendant’s objections 
are without merit. The difference 


between the decree of $135,000 and 
the alleged vale of $287,000 is not 
ff sufficient degree or magnitude 
to warrant the granting of the un- 
isual relief sought by the defend- 
ant Further the complainant 
for such discrep- 
ancy. It should also be noted that 


is 


responsible 


f the real estate 


defendant's 


t ) 
cperts valued the land at $125,- 
> as of the date of the sale. Sale 
firmed 
tinued 1 page 2 3 


Cases Of Interest 
Sister State Decisions 


USURY — Absence of Intent — 








Penalty. ee 
Conn. Supreme Court of Errors. 
Atlas Realty Corp. v. House. 

A lender charged a borrower for 

se of money a bonus in addi- 

tion to the legal rate of interest. 
In an action brought on the note 
given for the repayment of the 
in the lender sought to avoid the 
ense of usury on the ground 
that he was ignorant of the law 
king t transaction usurious. 
Tt lower court permitted the 
lender to recover the unpaid bal- 
a of the loan with interest at 

e legal rate on the theory that 
t nder did not intend to violate 
t law and therefore should 
not b subject to the _ pen- 

prescribed by statute 


for making a usurious loan. 


On appeal, held, reversed. The 
sound and better rule is that 
where the intent to exact pay- 

interest which is in fact 





w usurious exists, a specific 





ent to violate the statute is not 
To permit a usurer to 

consequences of his 
asserting his ignorance 
law would open the door 
evasions of the law. The 
familiar legal maxims that every- 
one is presumed to know the law, 
i that ignorance of the law ex- 
cuses no one, are founded upon 
public policy and in necessity, and 
that the idea back of them is that 
as characterizing one’s acts, those 
acts must be considered as having 
been done with knowledge of the 
law, for otherwise the door would 
be wide open for evasions of the 
law, and the courts burdened with 
collateral inquiries into the content | 
of men’s minds. 





+ 
the 


wide to 


Current Decisions |The Judge Looks At Love And Marriage 


JUDGMENTS — In the Absence 
of Proof of Liability Judgment 
is void — Court Under a Duty 
to Annul Invalid Judgments — 
Estoppel or Laches cannot Val- 
idate a Void Judgment. 

New Jersey Supreme Court. 

Bros., Inc 

Def. 

Writ dismissed. 

For Prosecutor, Milberg & Milberg. 

For defendant, A, Chazin, of coun- 
sel 

Brogan, Chief Justice. 

The prosecutor of this writ has 


Gimbel Pros. v. 


Mary 
Corcoran, 


On 


ertiorarl. 


a judgment, obtained by default in 
the Second Judicial District of the 
County of Hudson on June 12, 1934. 
The judgment represents the then 
plaintiff's claim for goods sold and 
elivered The merchandise, ac- 
cording to the state of demand, 


V James Corcoran and 
Mae Corcoran, his wife, defendants 


was sold to 


n the District Court action. A 
second count in the state of de- 
niand alleges that the third defend- 
unt, Mary Corcoran, guaranteed 
this account. Judgment was en- 
tere against all three defendants 

n the strength of an affidavit 


ade by one Worden E. Winne, an 


officer or employee in charge of 
the a nts of the plaintiff cor- 


Execution was returned 


nsatisfied and the District Court 
Judge allowed an installment exe- 
ion against the wages of Mary 
Corcoran, surety for the debtors. 
On October 5, 1936, Mary Cor- 
oran attempted, on rule to show 
se, to have the judgment open- 

¢ This, after argument, was de- 
nied. On March 3, 1937, another 
c as allowed by the Judge of 

1e Distr Court, requiring the 
rporate plaintiff, prosecutor of 


nis writ, to show cause why the 
igment against Mary Corcoran, 
and the execution, should not be 
set aside. Upon the return of the 
ile, the court set aside the judg- 


aent against Mary Corcoran and 


stayed all proceedings under the 
xecution. Upon application for the 
VI it was f that the court 


urged 
] 


helow erred in allowing a new trial 


eecause under the provisions of 
Section 17 of the District Court 
Act (2 C. S. p. 1959) the court may 


net grant a new trial unless appli- 
is made within 
thirty days after judgment, except 


cétion therefor 


where the said application is based 
ipon the newly discovered evi- 
ence. The application here was 


based on newly discovered evi- 
nce and manifestly it was made 


msiderably after the expiration 
of the days limitation. 


+hi tu 
hirty 
t 


NiJnur the: 
svOWw na 


the return to the writ 
a quite different sit- 
n appears. Upon examination 
t no proof whatever 
which could justify a 


1S pertore me 


oi the return, 


perceived 


judgment against Mary Corcoran. 
The affidavit of Mr. Winne, upon 


which judgment against all three 
cefendants was entered, merely re- 
cites that he is acquainted with 


he account between the plaintiff 
nd the defendants; that a copy 


of the entries is annexed, and that 
the amount for which judgment is 
sought is due and owing. An in- 
spection of the copy of the book | 


‘ | 
account annexed discloses the | 


| 
(Continued on page 5, col. 3) 





By Albert Synce* 





While the doctor has been look- 
ing at love and marriage, the judg- 
es of our courts have been con- 
ducting their own investigation ap- 
parently independent if not obliv- 
ious of Freud, Jung, Adler, et als. 

The doctor has supplied by pen 
and publisher the information 
which the medical fraternity has 


made available for every young 
man and woman before the mar- 
riage and during the marriage. 
What every young man_ should 


know is no longer the exclusive 
cabala of the street corner. 

What the young man and young 
woman may not know until he or 
she has in the 
web of the law is that the judges 


become enmeshed 


have evolved a body of standards 
for pre-matrimonial and matri- 
monial conduct entirely apart 


from those supplied by the doctor. 
Whatever advice the doctor may 
give to the contrary, the judge has 
said that “love’’ is not an essential 
of marriage. 

cessation “love” 
that existed a basis for the 
of In New 
Jersey and in most other jurisdic- 
tic cannot divorce his 


i 


valid 
of 


ingredient 
Nor the 


a 
is a 
once 
dissolution marriage, 
ns, a man 
wife because she no longer loves 


him. Nor can he obtain an an- 
nulment of his marriage because 
he now discovers that his wife de- 
eived him in uttering the long 


awaited trinity ‘ before 
the marriage. Fraud must be based 


tact 


I love you” 


on a misrepresentation of a 
material to inducing a party to 


New Jersey Bar 
Assoc. To Consider 
Parole System 


Action on the part of the New 
Jersey State Bar Association on 
parole and pardon rules has been 
jleferred until after vacation. In a 


tatement, Sylvester C. Smith, dt. 


Prosecutor of Warren County urg- 


ed; “Paroles should only be granted 


ipon notice to the Prosecutor and 
Judge in the County where the 
rrisoner was convicted and also 
pon public notice in a newspaper 
irculated in the County. Since the 
Court of Pardons is a court of 


mercy, the consideration of appli- 


cation for parole or pardon shouid 


not be public. A sufficient record 
should be kept of each case to 
show the attitude taken by the 


representatives of the state on the 
application.’ 


“During my experience as Pros- 


utor, the court has always given 
notice to the Prosecutor and re- 
guested his recommendations on 


applications for parole or pardon. 


The Court of Pardons has power 
to adopt rules of procedure to 
meet. any public demand and 
change in the system.” 

john J. Breslin, Jr., Prosecutor 
of Bergen County, made the fol- 


lowing statement: “In my humble 

opinion substantial changes should 

be made in our parole system.” 
“If the bill introduced by Speak- 


jer Walker, which passed the As- 


sembly during the last legislative 
session, becomes a law, the pres- 
ent abuses will be immediately , 


| remedied.” 


contract a marriage he or she 
would otherwise not have entered 
into. “Love” to the judicial eye is 
not a material factor. 

A state of chastity is likewise 
not a prerequisite to a valid mar- 
riage. A woman who has been in- 
continent prior to her marriage is 
not thereby prevented from becom- 
ing a faithful wife or from bearing 
offspring conceived of her husband. 
Tnis is true even though her hus- 
band be ignorant that he is taking 
an unchaste woman as his wife. 
On principle, one Court has said, 
it would seem that even if a wo- 
man has been a common prosti- 
tute, but has reformed her life, 
concealment of her former miscon- 
duct will not invalidate the mar- 

However, in some jurisdic- 
if the husband had prior to 
the marriage inquired of his wife- 
to-be as to her status with respect 
to chastity and had been deceived 
by her he may obtain an annul- 
ment the By this 
the groom as he leads 


riage. 


tions 


of marriage. 


standard, 


the altar must remember to ask 
“Are you chaste’ before he re- 
sponds “T do,” 


Where a at the time of 
marriage is not only unchase but 

already pregnant by one other 
than her prospective husband, she 
is under a duty disclose that 
If she conceals it, the 
marriage may be annulled on the 
ground of fraud. By this standard, 
groom need not inquire in ad- 
vance as to pregnancy but must as 
to chastity. It is, nevert¥eless, 
generally held that if the husband 
been incontinent with his wife 
prior to the marriage, he cannot 
annulment because he 
now learns after the marriage she 


woman 


to 


fact to him. 


Lne 


had 


obtain an 
was already pregnant by some oth- 
The reason 
urged in support of this rule is 
that in such case the husband had 
knowledge of his wife’s pre-nuptial 
unchastity and should have been 
on guard as to her condition, 

A New Jersey Court has said: 

“If he (the husband) has been 
guilty of ante nuptial incontinence 
with her (the wife), if before mar- 
riage he tempted her and she yield- 
ed, he has no right to complain of 
her impurity or deception. He is 
He has 
made himself acquainted with her 
weakness, knows, from per- 
experience, that she is un- 

if, with this knowledge, he 
voluntarily contracts matrimony 
with her it afterwards turns 
out that she was, at the time of 
her marriage, with child by an- 
other man, while it must be admit- 
his situation is a very unfor- 
tunate one, it is nevertheless, ob- 
vious that he is not in a position 
where he has a right to make com- 
plaint against her. In point of 
moral purity he does not stand a 
whit higher than she does; he can- 
not be heard to accuse her for he 
is a participant in her crime; he 
cannot say he was deceived, for 


er man. immediate 


just as unclean as ghe is. 
and 
sonal 


chaste 


and 


ted 


(Continu2d ‘on page 3, col. 1) 





|* This article has been written by 


a member of the New Jersey Bar 
who has requested us to with- 
hold his true namé. * 
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DIGESTS OF 


RECENT OPINIONS 


1) 


(Continued from page 


EQUITY PLEADING — No 
isdiction as to Quo Warranto. 
In Chancery of 
Fannie Wolff, su 
etc. v. 
July 30, 





Jur- 
New Jersey 
ing for 
Wolf, 


the penent 
Harry 
1937. 

On bill for injunct 


For complainant, J. Lewis Abra) 


owitz, M. Metz Cohn, of counsel 
For defendant, Lawr D ) 

Abram I. Bluesteu 
Lewis, V. C 

Complainant filed a bill on 
half of and for the benetit of th 
Ladies Auxiliary of the Congres 


Achim Anshei Lodz 
aiso known as the Ladies Auxilia 


tion Agudath 


of the United Brotherheod ‘ y 
gation, She seeks to restralr 
female defendants from using thab 
name and to hay tne maie deter 
ants to turn over ct 1in money 
The issue, n the fa S addauce 
resolves itsell to a que ion ot 
which gro ul ‘ rf 
ficers of tl So Ketore ! 
dispute arose the tund in contest 
was realized from an entertai 
ment sponsored y t lety 
which fund came into the posse 
sion of the male defendant Both 


roups claim the fund 
Hh 


The society eS] inincorporate 
and functioned in ynnection with 
& synogogue until January 1936 
The election now at issue was held 


January 8, 1936 
victory 
Held: 
The 


leterml 


validity of the election neerning 
which a Court of Chance is ) 
jurisdiction, the remedy beir 

court of law by quo warranto It 
is doubttul it tl complai 

the requisite " t 

this action without prvoof of being 
duly authorized to do so 


QUO WARRANTO—TPo ‘Test 
To Office Held by Another. 


litle 


New Jersey Supreme Court 

State ex rel. Pellec 1 v. Ma 1 
Deft. 

August 4, 1937 


On 
Quo Warranto 


information in the 


Judgment for Re 

For Relator, Bild Bilder & Kau 
man, San Ka l 
G. Kasen, of cou Mort M 


Schnitzer 

For Defendant, Frank A. Boett 
Jules E 
eph A 
Masucci, on the 


Brogan, C. J 
The relator clain 
unlawfully dischar 
fice or position of acting receiver 


of taxes of the 


partment. The 


respondent eS 


hold that post, eo nomine, but was 
appointed receiver of taxes. The 
office of receiver of taxes has bi 

in existence in Newark since 191 


office was first creat 


when this 


by ordinance in accordance wit 
certain statutory prov 

May 16, 1933 the office of re 
ceiver of taxes was allo 
the Department of Revenue and 


Finance. Full authority was dele 
gated to the Director of the 
partment. Pascol wa 
pointed acting 
He resigned May 


de 
Joseph 
receiver of taxes 


23. July 17, 


1933 








on Residuary- 
Trust Estates 
From $5,000 to $100,000. Suitable 
Plans for payment up to maturity 


of trust. Legal interest—reason- 
able initial charge 


EASTERN FUNDING COMPANY 


1420 Walnut St. 








relator 


was appointed acting 











re- |c 


onsisted of wages earned while 
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Prompt efficient service free from needless techni- 
cality. Forwarding commissions to attorneys. 
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508 ORANGE STREET 


INSURED 
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ceiver of taxes. The relator serv- | the daughter-grantee was a minor. 
in this capacity to October 15, Another daughter claimed she 
Jot loaned money to her mother and 
On the date last mentioned the that she had been promised a wed- 
1lor was notified of his dismiss- | ding pregent at her marriage two 
the new incoming Director ot years prior. 
Department of Revenue and Held; 
e. Uctober 16, 1936 the res- The facts present some of the 
e 4S appointed Receiver of :amiliar sign posts which point 
es tor a term of 3 years. The along the road of suspicion. Par- 
yy Claims that he was entitled ticularly the relative time of the 
office or position of acting ynveyances and the notice of fore- 
1 taxes for the term of closure If the debts had been 
lini tration during which | 1a fide the conveyances would 
ppointed a that the ap valid, but they not bona 
S| ent sde il e 
a) inue The wv ed by the daugh- 
res} ent fi if t vn she was a minor did not 
atior nature of a ig to her, but to her parents. 
») Wari Issue was joined by 1 ; invalidates that consideration. 
ly 1 p i embodies the 1e proof of alleged advances is 
A Sstif ate y the fficient to sustain such alleg- 
The oar f oney Dy t 
feld laughter, while she was 14 
lgme t ‘ € sustained by the proofs. The 
) gi yugNnt to be sustained as a 
A 4 LLIng 1 iS - 3 levéed W € 
‘ positior gp re S e two years after tr 
‘ ‘ yr . j 2 go} ‘ tte ‘ ¢ ot 
ffi I ver ot There being no bona 
Lx vy t ent. Th nsiderations the conveyances 
uct pus ter of tl et aside 
iienene 
e ted het That 1 . CONTRACTS — Construction of 
i. rt o yn is Language — Circumstances and 
[ ela 3 claim is that Facts to be Considered, 
is sive with er f New Jersey 
f 1 vgovernin g y f Newark Passaic Valley 
rged x VM er mm 
I ! se J 4, 1937 
I q A ul i strixe. Motion re- 
i vrit A a Writ <¢ rve 
sk ) 1inant, Frank a Boett 
inding yon i t, Louis V. Hinchliffe 
, 1 War Lew Vv. C 
’ 6 f hise The 
fice The 
Ss rem » 
1d y. Hea vulley 
po 
H t ' nev Mar 
Fics ast 
T Su 
s rt nim seit i x 
vhere } lenge f their respective allot- 
office ‘it t the said municipalities shall 
\ LW ly 3 > ¢ 1is e at erty to enter into contract 
} . quo war iny municipality—for the 
) lying of ater, upon such 
— rms as to said respective mun- 
PRAUDULENI CONVEYANCE palities shall seem proper, or 
—Burden of Proof. New k a Paterso Passait 
tf New Jer fton) may respectively author- 
H v. Ka Belak et ( iission to dispose ot 
3 € ised balances of the allot- 
, 1937 s on their behalf 
Ss 1 ey ve Held: Decisix reserved 
Grant The quoted language is clear | 
all & Hart) it the complainant does not have | 
A Ni sM ik e right to veto the sale of sur- | 
V. ¢ s water, nor does any other | 
his 18 a sull Set aside several single municipality have such 
inces as fra against ght The word “respective” is 
nar s t credit tive not collective. But for 
s veya 3 W ace t siderati the bill would 
itt not it fore sur — en 
Ss oO 1¢ Té t grant- } 
leficie vy res h mn- ’ MORTGAGE 
nces made the grantor || + CERTIFICATES 
vere made I NESTOR & COMP. ANY 
nily for alleged edent 17 Academy St., Newark, N. J. 
1 ows MArket 2-8708 
aes csaiedbananisaniieateanl ~—_—a SS LIED DE AI 
———f TITLES \——_—— 
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at the time of the execution g, 
and that the defen,.. 


lau 


The congiderations are that the deed 
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atter of water supply is vital to through Mr. McDermott, ,, Cont 
every community and charged witn threatened to sue for services » - : 
the gravest public imterest. The iess the deed were executed sh 
Resevoir is a co-operative enter- says she was told that her gig, he di 
prise involving a community inter- ould start a partition suit, 7 new enou 
st The tigi of the Court of complainant’s testimony ig , king to 
hancery to regulate the use of corroborated as to what was » f 
ater among those entitled to it No medical test was pro man ‘ 
vas laid down in Lehigh Valley R. prove an over-a kes 
Co. v. S. V. M., 30 E. 145. which she attribute him as ] 
For these reasons the cc vous condition at th EI 
vith Nut I ons execution of the dee e & s 
ot ¢ in th tl proof of a thyro nd risk 
tracts involved but also according lai adicta h 
the surrounding facts and cir- D , n of thi: 
stances which can only be done Signing 
final h ar 4S [ale = 
: to pI he n er w 
FRAUDULENT CONVEYANCES },, reason of a grea noma iil standing 
Proof Filed Insufficient. ance of credible testim ; y 
In Chancery of New Jersey No — F 
fargaret McTighe v. Susan Little . .- a standin 
J 14, 1937 ernie e> 
Bill t et aside f f De 
For plaina Hugh C. Sper- aa Rainn 
— Specialists in all es 
jefendant, Robert J. McDer- B ildi 1 r h 
: uilding & Loan 
Lewis, V. C 
The suit is brought to set asi 6 
ll 
ec I € c the ) ylainant t 
er sis They are nieces of W — 
fe = vas the sister- MORTGAGE CERTIFICATES _ 
gee ee te »., | WHOLE MORTGAGES an 
ni — pee BANK PARTICIPATIONS 
August 25, 1934 I iefendant riag 
1 ‘ +} r fa s housek I , R: J] * sag $ 
S700 » the defer i STERLING INVESTING ¢ 
° A Amagay ORPORA ; 
a ies nce = 42 Broadway, “ew York ? | 
ial ror r el [ ‘< 2r 
iinant and r sist intil ssepisiena aie Sores ak : 
125 WI ge t a enna - 2 
s it is for life of defendant ar CASH PAID FOR a 
ndition st ake a will in BLDG. & LOAN SHARE tee 
| of Essex County P 
; | JERSEY TRADING CORP st 
5 will v F. Sibert, Jr. 
4 t that 45 Branford Pl. Newark, \. 4 >? 
. MArket 3-2484 . 
\ S ar xcited ‘ 
, 2 re 
5 . ch ae 
Lad e i Ww 
- , 
TITLE INSURANCE pepetied 2 wot 
- IN LOWER NEW JERSEY —_— p! 
= SINCE 1888 « tau ry 
- . . . . | 
4 { Company dealing exclusively in the _-- as 
4 Examination and Insurance of Titles - = , 
= Real Estate weed as “two 
A SURPLUS TO POLICYHOLDERS OVER $1,000,000.00 : e 
n Financial Statement on Request —_— wd: 
~ ’ av 
a , " e 
_ . . i 
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est (jersey \itle fe 
Ss — . 
“4 a } Rushar no’ 
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Ont Om mts commi 
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knows 
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Love and Marriage 








Continued from page 1) 


sw she Was unchaste; he may 
















































riot know all. but he "d does not require the wife ‘upon her sensitive nervous system five years hé occupied the same code only to find that another has 
nough. He knew he was. “@eF the same circumstances to so as to result in mental torture, |bed with his wife, purely out of in the meanwhile replaced the one 
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